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(1) 
Walter Radcliffe, Eſq; - - - Appellant. 


Martha Furſman, an 2 


fant, by Peter Burnaford > Reſpondent. 
Clerk, her Guardian, ( 


The Appellants C ASE. 


15 April 1729, Bill Ne | . | 
FF P the Court of SM HAT the Reſpondent, the 15th of April 1729, exhibited her Bill 


8. A in the High Court of Chancery againſt the Appellant and others, for Sa- 
PZ tisfaction of two Bonds, pretended to be entered into by Faſper Rad- 
cliffe, Eſq; the Appellanr's late Father; one dated the 29th of September 
September 1703. 1703, for Payment of 450 J. and Intereſt at 5/. per Cent. on the 3orh of Sep- 
Second Bond dared | tember 1704, unto Fane Davy; and the other dated the 19th of Offober 
19 Offober 1703- 1703, for Payment of 250 J. and Intereſt at 5 J. per Cent. on the 20th of October 1704, unto 
Mary Andrew And that both the ſaid Sums of Money belonged to Martha the Wife 

of Henry Manaton, Eſq; and the Bonds were taken in Truſt for her ſeparate Uſe. 
9 Offober 1703. Will That on or about the 7th of Odfober 1703, the ſaid Faſper Radcliffe made his Will 
of Faſper Radcliffe, in Writing, and thereby (among other Things) gave to Martha his Daughter, the 
* Reſpondent's late Mother, 30 l. per Aunum, till the ſhould Marry or Die; and, if 
ſhe married with the Conſent of her Mother, then he gave her 1400 J. payable within 
Twelve Months next after her Marriage: And he Deviſed his real Eſtate unto the 
ſaid Henry Manaton and Zane his Wife, the Appellant's late Mother, for the Term 
of 500 Years, in Truſt for the Payment of all his juſt Debts and Legacies; and of 

; ſuch his ſaid Will made 7afper Radcliffe, his Son, Executor and Reſiduary Legatee. 

He died in Nov. 1794 That in November 1704, the ſaid Faſper Radcliffe, the Father, died; and that the 
, Henry Manaton died in 1716; and in July 1721, Martha his Wife, who ſurvived 


Firſt Bond dated 29 2 ——— 


1716. 22 . 
Martha, his Wife, him, alſo died. 


July 1721. That the ſaid Martha (being the Wife of the ſaid Henry Manaton) on or about 
Appointment by Ma- the 18th of November 1707, did, by Deed of that Date, appoint, that immediately 
bing Wite, 18 Nov. from and after her Death, the ſaid 2.50 J. and the Intereſt then due for the ſame, ſhould 
| | be paid unto the faid Martha Radcliffe, rhe Reſpondent's Mother, to and for her ſepa- 
rate Uſe, and alſo made her Will in Writing, and thereof the ſaid Martha Radcliffe 
her Neice, and (the Reſpondent's Mother) her Executrix and Reſiduary Legatee; and 
that the ſaid Martha Manaton had always the Cuſtody or Poſſeſſion of the Lid Bonds, 

and died poſſeſſed of the ſame. , 
That the ſaid Jane Radcliffe, the Widow of the ſaid Za/per Radcliffe, the Father, ſur- 
vived the ſaid Henry Manaton, and thereby the ſaid Term of 500 Years became ſolely 
veſted in her, and the made her Will, and the Appellant her Executor, and afterward 
died; and the ſaid Jaiper Radcliffe the Son being dead without Iſſue, the Ts 
is the Heir at Law of the ſaid Jaſper the Father, and of Faſper the Son, and alſo 
Heir to Andrew Raacliffe another Son, who 1s alſo dead. 


That the Appellant hath been ſeized, and poſſeſſed, and received the Rents, Iſſues, 

and Profits of the ſaid Real Eftate, deviſed by his ſaid Father as aforeſaid, ever ſince 

Appellant in Poſſefſi- the Death of the ſaid Andrew Radcliffe, which was in 1716, and hath duly pro- 

on 1715, ved the Will of his Mother; and the ſaid Fa/per the Son, who proved his Father's 

. Will, alſo made his Will in Writing, and the ſaid Fane Radcliſte and Henry Manaton 

Executors thereof, and ſhe the ſaid Fane Radcliffe ſurvived the ſaid Henry Manaton. 

That on the 18th Day of May 1721, the ſaid Martha Radcliffe was married to 

Marriage Articles,17, Mr. Furſinan; but by Indenture, dated the 17% Day of the ſame Ma), It was agreed, 
That the Husband ſhould not intermeddle with; the ſaid 14007. and that the ſame, 

when raiſed, ſhould be paid to the faid Appellant and Francis Gregor, to the Intent 

they ſhould purchaſe Lands therewith, for the ſole and ſeparate uſe of the ſaid for | 
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t9 May 1723. 


Shedied 4 Jun? 1727, 
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tha Radcliffe for her Life, and after her Death to the only uſe of ſuch Perſons, and for 
ſuch Eſtates, as ſhe, by any Deed or Writing, ſigned in the Preſence of two or more 
Witneſſes, or by her faſt Will, ſhoyld appoint; and; until ſuch Purchaſe, dhe Intereſt, 
Profits, and Produce of the ſaid 1400 J. ſhould" be applied to the ſame Uſes, as the 
Lands, if purchaſed, were to have been limitted. And by the ſame Indenture it was 
e and agreed, That whatever other Real or Perfonal Eſtate ſhould come 
to the ſaid Martha, the Reſpondent's Mother, from the ſaid Martha Manaten, or ↄ- 
therwiſe, ſhould be to her ſeparate Uſe, exclufive of her then intended Husband: 
And to that End the ſame ſhould be veſted in the Appellant and the ſaid Francis Gregor, 
for. her ſeparare Uſe, and to ſuch Uſes as the ſhould, by Deed or Writing, or her laſt 
Will appoint. : 4 4 5 RR 

That the ſaid two Bonds coming to the Reſpondent's ſaid Mother after her ſaid 
Marriage, ſhe made her Will, pe after giving ſome particular Legacies, did give 
the Reſidue of her Goods and Chattels to the Appellant, and the ſaid Francis Gregor, 
Dare] Trelawney, Eſq; and William Upcott, Merchant, and to "the ſaid Mr, Eurſinan, 
in Truſt, for the Benefit of the Child ſhe was then big with, (which was the Reſpon- 
dent) 'till ſuch Child ſhould come to the Age of Twenty One Years; and if ir ſhould 
die before, then ſhe gave 1000/. to the Appellant, and to her Mother 1001. and ſome 
other particular Legacies; and all the reſt of her Goods, Chattels, Rights and Cre- 
dits, to the ſaid Mr. Furſinan, whom the made Executor of her Will, and ſhe died on 
or about the 4th of Jun? 1727, leaving the Reſpondent her only Child: And the ſaid 
Mr. Fur/man after her Death proved the ſaid Will, and the faid Henry Manaton made 


his Will in Writing, and thereof Francis Manaton, Eſq; Executor, who proved the 
fame. 


That the ſaid Francis Manaton by Deed, dated on or about the 19th Day of OfFober 


1728, did declare, that the Money due on the ſaid two Bonds was the ſeparate 
Money of the ſaid Martha, the Wife of the ſaid Henry Manaton ; and did conſent 
and agree, that the fame ſhould belong unto rhe Reſpondent; and the ſaid Jane 
Davy dying Inteftare in 1708, her Father ſued our Letrers of Adminiftration to her, 
and he dying, Letters of Adminiftration, de bonis non, of the faid Fane Davy, Un- 
adminiſtred by her Father, were granted to John Towgood, who: by Deed or Writing 
dared the 21/} of Fannary 1728, did declare, that the ſaid Bond to the ſaid Fare 
Davy was in Truſt for the ſaid Martha Manaton, and was now in Truſt for the Reſpon- 


dent, and that the ſaid Mary Andrews, having Intermarried with Thomas Mordaunt, Gent. 
they by their Deed dated on or about the 137% of November 1728, had aſſigned the 
ſaid Bond given to the ſaid Mary Andrews to the ſaid Mr. Furſinan, and declared, that 


the fame was in Truſt for him; but ſuch Declaration was meant and intended to have 


been ſolely to and for the Reſpondent. | 


Suggeſtions in cheBill 


And by the ſaid Bill it was ſuggeſted, that the Appellant, and other Defendants, had 


pretended that there were no ſuch Bonds, or it there were, that the ſame were lon 

tince paid, or elſe not belonging to the Reſpondent; And that the Appellant had 
threatned, that if fuch Bonds ſhould be pur in Suit at Common-Law, their Age would 
render them of no Force; whereas he knew or believed that they were never paid, 
and he himfelf had, by himſelf, or fome Perfon or Perſons in his behalf, ſo declared, 


Or STATED IN SOME Cagr, rox THE OPINION or SOME COUNSEL concerning the ſame, 
but to conceal the 'Truth of ſuch Caſe, ftated the ne by way of A. B. C. and other 
Letters, and in particular, ſtated that A. B. Iunuendo, the ſaid Je Radcliffe, the Fa- 
ther, died about four Vears after the giving two Bonds Iunuendo, the ſaid two Bonds 


without Payment thereof; and further ſtated, that the Eldeſt Son of the faid A. B. died 
about ſeven Years after his Father, without paying any Part of the Money due on 


Interrogatiom in the 
Bill. 


8 ſaich Bonds, and that he, the Appellant, had conſulted ſome Counſel, whether Length 


Reſpondent's Right. 


Time would not prejudice the Reſpondent's Right, or touching the Validity of the 
By the ſaid Bill, che Appellant was (among other Things) Interrogated, Whether he 


did not believe that the faid Bonds, or either, and which of them is, or are now in 


Force, and whether the Money due thereon was at any 'Time, and when paid, or nor ? 


thereof? and whether it was not ſtared, that the Eldeſt Son of the ſaid A. B. died ſeven 


| Prayer of the Bill. 


And whether in Auguſt 1723 the Appellant had not ſome Opinion touching the Pre- 


tumption of Payment of the ſaid Bonds, by reaſon of the 3 of Time; and whether 
tome, and what Caſe was not ſtated by him, or in his behalf, touching the ſaid Bonds? 
and when, and to whom, and whether in ſuch Caſe it was not ſtated, chat the ſaid 
Jaber, the Father, or A. B. meaning the ſaid Faſper, the Father, died without Payment 


Years after the Death of his Father without Payment thereof; and that ſuch Cafe might 
be ſer forth in hæc Verba & Literag. CC 
And it was in and by the faid Bill prayed, That the Appellant might pay the Money 


due on the faid Bonds, or ſet forth an Account of his Father's Real-Eſtate, and that 
the ſaid 1400 J. and Intereſt might be raiſec. = e 


As 


| Pemurrer as to Part, 
"and An{wer as to the 
Refidue. 


2 March 1729. 
Order on arguing De- 
murter. 


Firſt, 


of Secondly, 


(3) 


As to ſo much of the ſaid Bill, as ſought to. compel the Appellant to diſcover and 
ſet forth in hzc Verba & Literas, tne CasE STATED BY THE APPELLANT FOR THE 
OrINIoN or CouNsEL, in the ſaid Bill mentioned, or To WHAT CounstL sven Casr 
Was STATED, or what OeixnIon sc CouNsEL GAvE, the Appellant did demur; and 
tor Cauſe of Demurrer ſhewed, that the Reſpondent had nor, in and by her ſaid Bill, 
made out any Title to " ſuch Diſcovery againſt the Appellant; and that it appeared 


of the Reſpondent's own ſhewing in and by the faid Bill, that luch Opinion was onl 
taken for the Appellant's own private Uſe and Satisfaction; and thereupon the Appeſ- 
lant did pray the Judgment of the Court, whether he ſhould be compelled to put in 
any Anſwer to ſuch Part of the ſaid Bill as was ſo demurred unto. 

And as to the Reſidue of the ſaid Bill, the Appellant put in a full Anſwer, and 
thereby denied all the Equity thereof, as concerning the ſaid rwo Bonds, but ſub- 
mitted to pay the ſaid 1400 /. and Intereſt, as the Court ſhould direct. 

The ſaid Demurrer was argued before the Right Honourable the Lord High Chan- 
cellor of Great-Hritain, when his Lordſhip was pleaſed to Order, that the ſaid Demur- 
rer ſhould be over-ruled, as to the Appellants ſetting forth his ſaid ſtated Caſe, and 
that, as to all other Matters, the ſaid Demurrer ſhould be allowed. | 


By which Order, the Appellant is adviſed, and humbly apprehends himſelf to be aggreived, 


For that Caſes, ſtated for the Opinion of Counſel, are intended for private In- 
ſtruction and Information only, and in order to direct Parties in the Conduct of their 
Affairs, and are frequently ſtated only on a Suppoſition of Facts, in order to introduce 
the Queſtions propoſed; and it would be of the utmoſt Conſequence to the Properties 
of many Families, if it thould be allowed, that a Plaintiff, by a meer Suggeſtion in a Bill 


in Equity, ſhould compel the Defendant to ſer out the State of ſuch Caſe or Caſes as 


he may have thought fit to frame tor his own private Direction, or that his Agents 
may have thought fit to frame for him: And if a Precedent of this kind is once 
Eftablithed, it will become a common Suggeſtion in all Bills in Equity. 

For that by the Law, and the known Practice in all Courts of Law and Equity, 
no Counſellor, or Attorney, can be obliged, or ought to diſcover any Matter which 
his Client reveals to him, or he knows only by his Client's Information, relating to his 
Cauſe; and this is the Priviledge of the Client, and not of the Counſel or Attorney: 
Bur if the Expedient in the preſent Caſe. takes place, all this Precaution of the Law 


will be eluded, and the Client may, upon a bare Suggeſtion, be compelled to diſcover __ 
not only a Caſe ſtated for the Opinion and Advice of Counſel, but by Parity of 


Reaſon, a Brief, or any other Inſtructions given to his Counſel or Attorney, or what 
aſſes at a Conſultation with them. WY WE | 5 | 
For that the Reſpondent doth not only in this Cauſe ſeek a Diſcovery of any 
particular Fact or Circumſtance which may be ſtated in the Caſe, but alſo to have the 
whole ſet out in the very Words and Letrers of it; and there may be (and ver 
often are) many other Matters contained in Caſes ſtared for Counſel, which no-wiſe 
relate to the Perſon which may ſeek fuch Diſcovery ; and this may be the preſent Caſe 


- for any thing that appears in this Cauſe to the contrary. 


For which, and divers other Reaſons, the Appellant 
- humbly hopes, that your Lordſhips will be pleaſed 
to reverſe the ſaid Order of the third of March, 

"+. 1729, and to allow ſuch Part of the Demurrer 


as was thereby over- ruled. 


P. Yorke. 
Tho, Lutwyche. 


Walter Radcliffe, Eſq: 


The po 20 A S E. 


Appellant, 


AND 


Martha Furſman, an Infant, 


Reſpondent 


To be Heard at the Bar of the Ho us 
of LORDS, on Wedneſday the 10 


3 of February, 1730. 
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